Copnep>xaHue:

BBepeHue

NHTerpauus, ycnneHmne sKOHOMUYECKOWN, coLmanbHon cep, yKpenseHne npaBonopsnka,
6opbba C NPecTynHOCTbIO 3aHMMAlOT Ba)XHOE MECTO B AeATesIbHOCTUN Poccuinckoro
rocygapcTBsa.

B 0603Ha4YeHHbIX HanpaBAEeHMNAX aKTUBHO COBEPLUEHCTBOBAIOCH FpaXkAaHCKoe,
XKUNLWHOE, aJMUHNCTPATUBHOE, YrOJI0BHOE 3aKOHO4ATEeNbCTBO. Bo3pocna ero posb B
perynmpoBaHnmM NPaBoOBbIX N MHbIX OTHOLUEHUN, XapaKTEPHbIX 015 PbIHOYHOMN
3KOHOMUKMN. B HOPMATUBHbLIX AOKYMEHTaXxX 3aKpenJjeHbl NMPpUHUMMbI, yCTaHaBAUBaOLWme
pPaBEeHCTBO NPaBOBOr0 MOJIOXKEHUSA FpakKAaH, cnocobbl peannsaumnm npas u
obs3aHHOCTeN cybbekTamu.

Pa3HoNNaHOBbIE aCNeKTbl Pa3BUTUSA JINYHOCTU, FrocyaapcTBa, obwecTBa 1 Npasa
paccMaTpuBaan N3BECTHbIe oTeYyecTBeHHbIe y4yeHble C.C. Anekcees, B.K. babaes, H.B.
Butpyk, C.A. Komapos, A.C. Moppgoseu, T.H. Pagbko, B.A. Peibakos, A.C. LLabypos.

BMecTe ¢ TeM CyLlecTBYyeT OCTpast He06X0AUMOCTb KOMIMJIEKCHOIO U3yYeHUs
COOTHOLLEHMS FrocyapcTBa, obLlecTBa U NpaBa, UX B3aMMOCBS3U M B3aUMO3aBUCUMOCTU
B COBPEMEHHbIX YCJIOBUSIX.

focynapCTBO U MpaBo - BaXKHenwmne pakTopbl 06LLEeCTBEHHON 3BOIIOLNN, HENPEMEHHbIE
CMYTHUKN COBPEMEHHOro obuiecTBa. Teopus rocygapcTBa U npaBa - COCTaBHas 4acTb
obuwecTBOoBEAEHUSA, NOENHASA OCHOBA MPaKTUYeCKON topucnpyneHunn. lestesnbHOCTb
rocynapcTBa, NPUHATME N peasin3aumns 3aKoHoB, obecneyeHne npaB rpakaaH,
noaaep>xaHme obLecTBEHHOro NopsAKa TECHO CBA3aHbl C MOJIOXKEHUSAMN NONANTUKO-
NpaBOBOWN TEOPUMN.

MpaBo, Kak N FroCyaapcTBO, NPUHAOSIEXUT K YNCIY He TOJNIbKO Hanbonee Ba)KHbIX, HO ”
Hanbosiee CZIOXKHbIX 0OLLEeCTBEHHbIX ABJIEHUN.

O61beKkT nccnenoBaHus - obLecTBeHHbIE OTHOLWEHUS, BO3HMKAlOLLEe B NpoLecce
B3aMMOAENCTBMSA rocyaapcTBa 1 rnpaea.

MpeomeT nccnenoBaHus - I'IpO6J'IeMbI CoOoTHOLWUEHNA rocygapcCTtBa U NMpaBa.



Llenbto naHHOW paboTbl ABNSIETCS U3yvYeHne B3aMMOCBS3M rocyiapcTBa U Npasa.

Ncxons u3s uenm paboTbl, MOXKHO CHOPMYIMPOBATL PAL 3a4a4y, KOTopble Heobxoanmo
paccMoTpeTh B 3Tol paboTe:

e PACCMOTPETb NOAXOAbl K N3YHEHWIO COOTHOLLEHWS FocyaapcTBa W NpaBa;

e M3Y4YNTb MeXaHM3M N 0COBEHHOCTU BO3AENCTBMS rocyaapCcTBa Ha Npaso,
BO3EeCTBUSA NpaBa Ha rocy4apCcTBo;

e MPOaHaN3MPOBaTb B3aMMOCBS3b FOCylapCcTBa , NpaBa 1 obliecTBa B Poccum Ha
COBpPEMEHHOM 3Tare.

PaboTa cocTonT 13 BBeAeHUA, OBYX aB, 3aKJIIO4YEHNA U CMNCKa JINTePaTypbl.

NnaBa 1. B3aMMOCBA3b U B3aMOoOoeucreume
rocypapcTtBa U npaBa

NMoaxonbl K U3YYHEHUIO COOTHOLUEHUNA
rocynapcrea v npasa

[0OBOpPSA O COOTHOLLUEHUN rocygapcTBa U npasa cienyeT BblAe/INTb TPU OCHOBHbIX
KOHLeNnTyasibHbIX Mogenn. MNMepead - ToTannTapHasa (3TaTUCTCKada) Moaesb, UCXOOUT U3
nogvYnHeHWs npasa rocynapcTBy, NPV 3TOM BJIMAHME MpaBa Ha rocyaapcTeo
MUHUMN3NPOBaAHO. BTopas - nmbepanbHO geMoKpaTnyieckas Moaesb, CBA3aHa C
rnpuopuTeTom npasa. [1paBo HaXOOUTCA Ha NepapxXmnn Bbille rocyaapcCcTBa, Tak Kak OHO
CTapLlue ero n nopoxgaet ero. laHHasa Mogesnb COOPMNPOBABLLUUCE B pycCJie
€CTeCTBEHHO - MPaBOBON LLUKOJIbl CTajla 0OCHOBON A1 (hOPMMPOBaHUA naen NpaBoBOro
rocygapcTBa. TpeTbs Mo4esb - NparMaTuyeckas (peannctnyeckas), UICXoguT u3
paBeHCTBa MNpaBa W rocyagapcTsBa, X eAUHCTBa U B3anmoobycnosneHHocTn. [12.C.6]

Ha Haw B3rnapg, Hanbonee npueMnemMon n peasbHON ANA rPaMOTHOIO
PYHKLMOHMPOBaAHUA ABNATCA NMparMaTmnyeckasa Mmoaesb. B Hen rocynapcTseo v npaBo Mo
aHafnornm Cc CMCTeMoun pasfesieHns rocyfapCTBEHHOW BJIaCTU M NO MPUHUUNY COEPXKEK U
npoTmeoBecoB byneT noanepXmBaTb peasibHOCTb, CNPaBen/IMBOCTb N FPaMOTHOe
NOCTPOEHME, KaK BNIACTHbIX CTPYKTYP, Tak 1 NnpaBoBbiX Havan. [9.C.34] MonbiTaemcs
obocHOBaTb 3TO, rocyAapcTBO hopMmpyeT NpaBo, NMpu 3TOM NpPaBso, Mo CyTH,



yCTaHaB/IMBAET PaMKM roCcyJapCTBEHHON peann3aunm snactn. K HanpaBneHusm,
OrpaHN4YMBaOLWNM BIACTb MOXXHO OTHECTU:

a) B3auMOOeNCTBME C rpa>kgaHaMm - NpaBo ABNSETCHA MHCTPYMEHTOM BO34ENCTBUA Ha
rpa>kaaH u rpaHnuamMun, B paMKax KOTOpPbIX FOCy4apCcTBO NMPaBOMOYHO AENCTBOBATb. DTO
obycnaBnmBaeT BEPXOBEHCTBO MNpaBa KakK 3JIeMeHTa, UMeloLero B JaHHOM acnekTe
OBOWHYIO 3Ha4YnMmMocTb; [11.C.6]

6) 3aKOHHOCTb OENCTBUIN roCyaapCTBEHHOW BAACTUN - UMEHHO C MOMOLLbIO MPaBOBbIX
HOPM roCyaapCTBO NoJsly4yaeT TOT Habop AENCTBUIA - MPAaBOMOYMIA, C MOMOLLbIO KOTOPbIX
NMPOM3BOANTCS rocyaapCTBEHHOE peryampoBaHune cgpep gesatenoHocTun; [17.C.3]

B) Nnpenesnbl 4esaTeNbHOCTN roCcyaapcTBa - NpaBO MOXET, CBOMMU 3anpeTamu,
YCTaHOBUTb FPaHuLbl, 32 KOTOPbLIMN FOCYAAPCTBO HE MOXXET OCYLLECTBAATb KOHTPOJIb U
pykoBoacTeo; [20.C.4]

r) obpa3 Hapoda - B MPaBOBbIX HOPMaX 3aKpensaTCa Kak obuime gns Bcex rpakaaH,
TakK 1 crneunduyHblie oaa KOHKPETHbIX HauUi, HapOAHOCTEN HOPMbI, OTpakarLwme
Tpaauunm n Hpasbl. Hann4yne TakMx HOPM MeHSET MOJIOXKEHME BIAaCTU 1 ee XapaKTep.
TakK, UMEeHHO rocyaapcTBO, €ro YCTPOMNCTBO U CTabnAbHOCTb 3aBUCUT OT MEHTa/INTETA
Hapona;

) cnocob B3aMMOAeNnCcTBUA - NOCPEeACTBOM pa3IMyHbIX OrOBOPOB, HOPMAaTUBHO-
NPaBOBbIX aKTOB NPONCXOAUT obLLeHMEe MeXXay rocyfapCTBaMu, a Tak Xe Mexay
rocynapcTtesoM n Hapogowm; [7.C.11]

e) cpeacTtBo nermtnMmaumnnm - MMeHHO NocpenCTBoOM MPaBOBbLIX YCTaHOBOK
rocygapcrteeHHoOe npuHy>xXgeHme CtaHOBUTCA 3aKOHHbIM U 060CHOBaAHHbLIM.

[ aHHblEe MONOXXEeHUSA yCTaHABNBAKOT YacCTb, B KOTOPOW rocyaapCTBO SABMSETCS
3aBMCUMbIM OT Npaga. To eCTb NMpaBo Ba)kHee rocygapcrtea. OQHaKo, Mbl CHUTaEM
HeobXx0AMMbIM YaCTMYHO HE COrnacuTbCs C AaHHbIM MHeHueM. NMpaBo, 6e3ycnoBHO,
ABNSAETCSA Ba)XKHbIM 3/IEMEHTOM XWN3HWK 0B ecTBa, HO 6€3 rocygapcTBa NpaBo HE MOXKET
cyuw,ecTtBoBaTb. BbICTynas MHCTPYMEHTOM N paMKaMun, OrpaHNYMBalOWNMN OENCTBUSA
rocypnapcTtsa, 6e3 camoro rocygapctBa - cybbekTa B/iacTu, npaBoBble NpearnncaHns He
OyayT KOPPEKTUPOBATLCA C TEYEHUEM BpeMeHU 1 ocywecTBnaTbcA. [19.C.54]

MpaBo BbICTYMNaeT rocyAapCTBEHHbIM PeryasTopoM o0bLecTBEHHbIX OTHOLUEHWI - TAaKOB
ero coumanbHbii cTaTyc. C Apyron CTOPOHbI, AEATENIbHOCTb FOCYyAapCTBa HOCUT Mo
NpPenMyLLEeCTBY NPaBOBON XapakTep. Mo3ToMy 6bls1 6bl HEYMECTEH YNCTO PUTOPUYECKUTA



CMop O TOM, 4YTO Ba)kHee N Hy)XHee - rocylapCcTBO Uau npaso, nbo 3aecb 3aBeAOMO HET
HUKaKOW aAnneMmsl. MpeacTaBnaeTcs HEKOPPEKTHLIM UCXOAUTb U3 NMPUHLMNA, YTO
NEePBMYHO M YTO BTOPUYHO UM paccMaTpmMBaTb UX C MO3ULMIA LIeNU N CpeacTBa.
[16.C.76]

Ba>XHbl N HY>XHbl 06a@ 3TU MHCTUTYTA: OAWUH - KaK OpraHu3auns cuibl, 4pyromn - Kak
hopMa BblipakeHns BOSN. B nx norn4yeckom cesske o6 bEKTUBHYIO LLEHHOCTb UMEET He
TOJIbKO NMpaBo, HO U rocyfnapcTBo. bonee Toro, Ha onpefesieHHbIX 3Tanax MMeEHHO
TBEpAas rocyaapCTBEHHOCTb OKa3biBaeTcs 6bonee Bcero Heobxoanumon. Kak, Hanpumep,
B CJ/ly4asx, Korga npaBo 3Ha4YUTesIbHO YyCTyrnaeT Nporpeccy wian Korga npasoBble HOPMb
MMeT ToTasInTapHbIN XxapakTep. [13.C.54]

Mexxay rocyapCcTBOM 1 NPaBoOM MOTryT ObiTb MPOTUBOPEYNSA N PACXOXKAEHUS (B LeNsX,
MeTodax, YCTPeEMIEHUSX), UX OTHOLLEHMS He BCeraa CckiaabiBaoTcs rnanko. Bo MmHorom
npaBo MOXXeT OblITb HEAOCTAaTOYHO CTUIN30BAHO MOA COBpeMeHHoe o6l ecTBo, a
HEKOTOpble NMPaBOBble MOJIOXKEHUS MOIYT NPENATCTBOBAaTb OCYLLECTBIEHNIO KOPbLICTHbIX
WHTepecoB BAACTU. MOMUMO NPOYUX NPUYNH 3TO 0OBACHAETCHA TEM, YTO roCYyAapCcTBO U
npaso, 6yyyn TECHO CBSI3aHHbIMU, B TO XK€ BPEMS B HEKOTOPOM POJAE - «aHTUMOAbI», UX
no3vuunnM He BO BCEM COBMaaatoT.

BnacTtb umeeT TeHOEHUWNIO K HEOrPaHNYEHHOCTH, BbIXOAY WU3-M0A4 KOHTPOJIS, OHa
TAFOTUTCSA BCAKOW BHELLUHEN 3aBUCMMOCTbIO, @ MPaBO CTPEMUTCS «MOCTaBUTb €€ Ha
MeCTO», BBECTU B lopuagnyeckme paMmkun. Tak, MHOrme y4yeHole, B HaCTHOCTUN Anekcees
C.C. cpaBHMBaNM NMpaBo C PaKTOPOM, CAEPXKMBAKOLLMM BNACTb OT NPOU3BOJIa UK
ToTanmTapusma . [1]

Ecnun rocypapcTBeHHas BAaCTb HAa4YMHAET OENCTBOBATb HAaNepekop MHTepecam
obuwecTBa n NPOTMB HOPM MpaBa, TO HAPO4 CMOXET 3aNTUTb COBCTBEHHbLIE MHTEPECHI,
onmMpascb Ha NpaBoBble HOPMbI KakK Ha rapaHTa cnpasegamsocTu. [9.C.3]

B ncTopun, Tak >xe, MOXKHO YCMOTPETb pa3Hble BapMaHTbl MOAX0Aa K PaCCMOTPEHUIO
B3aMMOAENCTBUA roCyaapcTBa 1 NpaBa. B cBoe BpeMsi KOHLEMNLMs NpaBoBOro
rocyapcTBa KPUTUKOBANACh Yy HAC 3a TO, YTO OHa NoAgHMUMaNa NpaBo Hafl rocyaapCcTBOM,
nporoBefoBaJsia «roCMnoACTBO», «MPUMAT», «NepPBeHCTBO» npasa. CYNTaNOCh, YTO MPaBo
HE MOXXET Ha PaBHbIX KOHKYPUPOBATb C BJIACTblO, TaK KakK BbICTyMNaeT ee MHCTPYMEHTOM,
CpeacTBOM, OpYyAMEM, MHLIMUK CJIOBAMU NPaBO CYMTANIOCb €ANHCTBEHHbLIM FrapaHTOM
YCTOMYMBOCTU rocygapcTBeHHoM BnacTn. OcobeHHOo Korga peyb Wa o «AnKTaType
nposieTapuaTa», KoTopasa npeacTaBnsia cobon «<HUYEM HE OrPaHNYEHHYHO, HUKAKNMU
3aKOHaMW, HUKaKMMK abCcoNtoTHO NpaBuiaMn He CTECHEHHY0, HENOCPeACTBEHHO Ha



cuny onumpatoLytocs Bnactb».[17.C.22]

B aTux ycnoBmusx npaBy He NpuaaBaioCb CKOJIbKO-HUOYAb CAaMOCTOATEIbHOIO 3Ha4YeHus,
€ro BCSAYECKU NMPpUHMXKanu, oToABUraam Ha BTOpon naaH. B nyywem cny4vyae B HEM
BUOENN MOJINTUKO-NAEO0NIOMNYECKYLIO CUY, OPYAME B PyKax rocnoACTBYIOLLErO Kaacca.
Ha 3Ton noyse yKopeHuacsa n pacusen npasoson HUrmnmsm. [11.C.65]

Jinwb B cepegunHe 80-X I'T. C BbIABMXXEHNUEM UOEN NPABOBOIro rocyAapcTBa N NPU3HaHNEM
TaKMUX ero NpMHUMMNOB, KaK BEPXOBEHCTBO 3aKOHa, YBa)KEHME K MpaBy, MNOJ0XKEHWE CTaN0
MEeHSATbCA. B npaBe HaYann ycMaTpuUBaTb He TOJIbKO OANH U3 Pbl4aroB NMOJINTUKN, HO U
obLIenpu3HaHHY NCTOPMUYECKYHD, COLMANbHYIO N KYJIbTYPHYIO LEHHOCTb.

Taknm o0bpa3oM, oTparkasi COOTHOLLEHNE rocyaapcTBa U nNpasBa, Heobxoanmo caenaTb
BbIBOJ, O TOM, YTO AaHHbIE MHCTUTYTbl JOJIXKHbI AeNCTBOBaTbL coobula. FocyaapcTBo
CBSA3aHO MPaBoOM M NOAYUHEHO MY, HO, MPABO HE MOXKET CaMO OCYLLECTBJIATb KOHTPOJIb
Hag obuiecTBoM, 6e3 noMowm rocygapcTBa. OTHOLIEHME «roCyAapCTBO — MPaBO» €CTb
OTHOLUEHWe Ntoaen. B LeHTpe rocyaapcTBa HaXoAUTCs YenoBeK B ero coLmanbHOM
acrnekTe. OTCyTCTBME NpaBa B OTHOLLIEHUSX FrOCYyAapCcTBa U IMYHOCTM 0bopaymBaeTCs
NPOTMB CaMOW IMYHOCTU, B KOHEYHOM CYeTe 3aTparvBaeT YesioBeka u ero csobony.
[4.C.31]

[NaBHOE B NPaBOrocynapCTBEHHOM YCTPOMCTBE He rocrnoACcTBO NpaBa caMo no cebe, a
TO, HACKOJIbKO B3aUMOCBSA3b roCcyAapcTBa 1 npaBa obecneymBaeT rapMoOHUYHOE U
NpOrpeccuBHoOE pa3BuUTUE INYHOCTU, paclumpeHme ee ceoboabl. ECM LEHHOCTbL NpaBa U
obycnoBneHa CBA3biO C FOCYAapCTBOM, TO 3TO MMeeT MeCcTO Jillb B TON Mepe, B KaKoM
CaMO rocyapCTBO MOCTaBNEHO Ha CNyXby YenoBeky.

1.2. Bo3pencreue rocypapcrtsa Ha npaBo

FocynapCTBO ABASAETCA HENocpeaCTBEHHbIM (haKTOPOM CO34aHMA NMPaBOBbIX
YCTaHOBNIEHUIA N FNAaBHOM CUJI0M UX OCyLeCcTBIeHNs. TocynapCTBEHHasA BAacTb MeeT
KOHCTPYKTUBHOE 3HavyeHue a5 camoro 6biTna npasa Kak 0cobo MHCTUTYTa. «B
obLieoba3zaTeNnbHOM HOPMATUBHOCTM U BCEOOLLHOCTWN NpaBa, B ero (oopmMasibHOM
onpenenéHHocTn, obecne4eHHOCTN N CNOCOOHOCTN AaTb «FrapaHTUPOBAHHbIN
pe3ynbTaT» 3pUMO NN HE3PMMO MPUCYTCTBYET rocygapCTBEHHAs BNaCTb, KOTOpas Kak
Obl NpocaYmBaeTCa B caMyto CyTb npaBa» [7, C.169]

focynapcCcTBO onekaeT NpaBo, NCNOJIb3YeT ero noTeHuman ansg goCTMXXEHNS uenen
rocyaapCTBEHHOW NONNTUKN. B ToXXe BpeMs BANSHME rocydapCcTBa Ha NpaBo He cneayeT
abconTn3INpoBaTb N pacCMaTpPUBaATb B AyXe 3TAaTUCTCKUX BO33PEHUN, MPU3HAIOLLNX



NpPaBO UCKJIIOYNTESIbHO MHCTPYMEHTOM (CpeacTBOM) FroCy4apCcTBa, €ro NPU3HakoMm unm
aTpmbyToM. He ToNIbKO rocyaapcTBo, HO 1 NpaBo o6/1agaeT OTHOCUTESIbHO
CaMOCTOSITENIbHOCTbIO, COBCTBEHHbLIMU, BHYTPEHHE NPUCYLLNMN €MY 3aKOHOMEPHOCTSIMU
dopMunpoBaHmsa U GYHKLMOHUPOBAHMS, U3 Yero criefgyeT, 4TO NnpaBo MMeeT Mo
OTHOLLEHWIO K roCyAapCTBY CaMOCTOATEsNIbHOE 3HaYyeHue. Ecnm n gonycTtnmo
paccMaTpuBaTh NPaBO B Ka4ecTBe MHCTPYMEHTA rocydapcTBa, TO JIMllb C OTFOBOPKOMN,
4YTO M FrOCYOapPCTBO B TOM XKe Mepe SABASETCS UHCTPYMEHTOM MO OTHOLLEHUIO K NpaBy.
[13.C.87]

Hanbonee owyTnMoe Bo3aencTBME rocyiapCTBa Ha NpaBo NPosABASETCS B cdepe
npaBoTBOpPYECTBa U NpaBo peanusaunn. Npaso popMupyeTCcs Npu HenocpeacTBEHHOM
ydacTum rocygapctea. OgHaKo rocylapCTBO He CTONIbKO (hopMUpyeT npaBo, CKOJIbKO
3aBepllaeT npaBo-obpa3soBaTesibHbIV NMpoLecc, npuaasas npasy onpenesieHHble
topngnyeckme gopmbl (HOPMaTUBHbBIN IOPUONYECKUA aKT, CyAeOHbIN nnu
AOMUHNCTPATUBHbLIN NMpeueneHT 1 Ap.). B 3TOM cMbiC/ie rocy4apCcTBO He ABNISAETCA ero
(npaBa) HaYanbHON, rNyO6UHHON NpUYMHON. FoCyaapCcTBO CO3AaEeT NpaBo Ha
WHCTUTYUMOHA/IbHOM YpOBHeE. MNMPUYnHbI )K€ BO3SHUKHOBEHUS NMpaBa KOPEHATCA B
MaTepuasbHOM cnocobe Npon3BOACTBA, XapaKTepe SKOHOMNYECKOro pa3BnuTus
obuwiecTBa, ero KysbType, NCTOPUYECKUX Tpagnunsax Hapoga v np. HegooueHka 3Toro
NPUHLNNMANIbHO Ba>XHOI 0O MOJIOXKEHUS BeAeT K TOMY, Y4TO eANHCTBEHHbIM U
onpenensowmm NCTOYHNKOM MpaBa NpU3HaeTCca rocyaapcTBeHHaa AeATe/IbHOCTb.
NMeHHO B 3TOM 1 3aK/1t04asicss OCHOBHOW MOPOK IOPUANYECKOro NO3UTUBMU3MA.
FocynapCTBO NpU3HaBanoCh y4YpeauTesieM rnpasa, B OykBasibHOM CMbIC/1€ CHUTANOCh, YTO
OHO TBOPUT nNpago.[12.C.32]

Bpag im MOXKHO COrnacnTbCs C UMELWUMIN pacrnpoCcTpaHeHME B OPUANYECKON Teopun
B3ras4amMu, CorfacHo KotopbiM obpa3oBaHuMe NpaBa paccMaTpMBaeTCs B NOJIHOM OTPbIBE
(n301MpoOBaHHO) OT rocynapcTea. BHe 1 MOMUMO KOHCTPYKTUBHOW AeSATesIbHOCTHU
rocyfiapcTBa CyLleCcTBOBaHUM NMpaBa Kak MHCTUTYLMOHHOIo obpa3oBaHUs HEMbICSINMO.
BmecTe ¢ TeM posib rocyfapcTea B npaBoobpasoBaTesibHOM rnpouecce A0CTaToO4YHO
crneuundunyHa. Mo HacToAweMy rocyapcTBO BMeLLMBaeTCs B NpaBoobpa3oBaTesbHbIN
npouecc N1Wb Ha onpefeneHHbIx ero ctagmax. [15.C.23] OTciona TBopYecKas posib
rocypapcTBa B OTHoWeHU obpa3oBaHUsA NpaBa 3aKJ/l04yaeTcs B C/ielyoLemM.

1. B ocywecTBAEHUN NMPAaBOTBOPYECKON AeATeNbHOCTU. [0CyaapCTBO B COOTBETCTBUM
C NO3HAHHbLIMN 3aKOHaMKN 06WLECTBEHHOI 0 Pa3BUTUS, 3aKOHOMEPHOCTAMU
CTUXMWHOIO NpaBoreHesa onpenenseT NoTpebHOCTb B OpUANYECKON
pernamMeHTauum Tex UM NHbIX OTHOLWIEHUW (0eAaTesbHOCTKW), onpenenseT
notTpebHoCTb Hanbosiee paunoHabHYIO LPNANYECKYO POPMY (3aKOH, aKT



WCMNOJMIHUTENBLHON BNACTU 1 Op.) 1 y4pexaaeT obuwne HopMbl, NpeaaBas UM
aBTOPUTETOM roCcydapCTBEHHON BIAaCTU POPMaIbHO-IOPNANYECKUN, BCeobLnin
XapakTep. B 6ykBasibHOM CMbIC/1€ 3TO O3HA4YaeT, YTO rocyfapcTBO yCTaHaBAMBaeET
HopMbI Npasa. [18.C.3]

2. B caHKUMNOHUPOBaAHMM rocygapCTBOM HOPM, KOTOPbIE HE UMELDT (He HOCAT) NPAMOro
rocyfapCTBEHHOro xapakTepa. [1na HEKOTOPbLIX MPaBOBbIX CUCTEM Takon cnocob
«Mpon3BOACTBa» Npasa ABnAeTca npeobnagatowmm. Tak, obpa3oBaHue
MYCYJIbMaHCKOIr 0o rnpaBa XapakKTepmn3oBasioCb KakK pa3 TeM, YTO rocygapcTBo
CaHKLMOHMPOBaso rnaBHbiIM 06pa3oM Te HOpPMbI, KOTOopble BbipaboTaHbl Obinn
MYCYJ/IbMaHCKOW AOKTPUHOW. N3 nctopum npaBa N3BECTHbI C/ly4aun, Korga
rnoso)XeHnem, BbipaboTaHHbLIM MNPaAaBOBOW AOKTPUHON NAN NOSABAAOWNMNCS
BCNeACTBME TOJIKOBAHUS MPUMEHAEMON HOPMbI, FOCYy4apCTBO NpuaaBaso
obuweobsazaTenbHoe 3HaveHune. [16.C.45]

3. B npusHaHun topunanyvyeckn obasaTtenbHbIMU perynaTopamMmu nosegeHnsa pakTnyecku
ChOPMUPOBABLUNXCSH U CYLLLECTBYHOLWNX OTHOLWEHUN U CBSA3EN (COOTBETCTBYOLWNUX UM
BWAOB OeATE/IbHOCTU), BCNEACTBME YEro 3TU CBA3M U OTHOLLUEHMSA MosyyatoT
topngnyeckoe 3HavyeHue. Takmm obpasom hopMupyeTcsa Tak Ha3biBaeMoe 0bbl4HOEe
N NpeueaeHTHoe NpaBo, MPU3HAOTCA B KayecTBe 06X HOPM NOJIOXKEHNSA
HOpMaTuBHbIX gorosopos [13, C.65-66].

FocynapcTBo, TaknMm obpa3om, obecrnedymBaeT pa3BUTME BCEN CUCTEMbI NCTOYHMKOB
npasBa. Coobpa3yeTcs C coumanbHO-3KOHOMNYECKMMIN NOTPEBHOCTAMMN, NOANTNYECKON
cuTyaumen B obuiecTse, rocygapcTBO B 3HAYNTENIbHON Mepe OKa3biBaeT Ha BbIOOp
TUMNOB, FOCYAAaPCTBEHHO-IOPNANYECKNX CpencTs obecneyeHns MpaBoOMEPHOro
noBeneHuns. B 3TOM CMbIC/Ie MOXKHO CKa3aTb, YTO FrOCYy4apCTBO YyrpaBasieT NpaBoOBOW
cpenon obuiectBa, obecneymnBaeT ee 06HOBNEHNE COOTBETCTBEHHO AYyXY BPEMEHMN.
[11.C.32]

[loCTaTO4YHO 3HAYMMOM NpeacTaBAseTCa pojb rocygapcTBa B obecnevyeHnn peanmsaumm
npaBa. icTopnyecknim onbiT ybeanTenbHO CBUAETENbCTBYET O TOM, 4TO BHE N MOMUMO
rocypapcTBa MCMNOJIb30BaHMe ero pecypcoB, OCyLLLEeCTBJIEHNE NPAaBOBbIX YCTAaHOBJIEHWI
661710 661 BOOOLLE HEBO3MOXXHO. Ha3Ha4yeHne rocyaapcTBa Kak pa3 U NposBASETCHA B TOM,
4YTO OHO CBOEN AeATeNIbHOCTbIO MPU3BaHO Co34aBaTh PaKTMYeCKMe, OpraHn30BaHHbIe
topnanyeckmne NpeanocbiIKM ANa NCNO0JIb30BaHNA rpakaaHamMuy, X opraHusaumamm
npenoCcTaB/IEHHbIX 3aKOHOM BO3MOXXHOCTEN B LeNax ya0BAETBOPEHNSA CaMblX
pa3Ho0bpa3HbIX NHTEPECOB N NoTpebHoCTeNn. AKTUBHOCTb rocydapcTBa - Heobxoanmoe
yC/I0BME YTBEPXKAEHNSA NPaBOBbIX Havas B 06wecTBeHHON XN3HW. FocygapcTBo 06583aHO
NPOSABNATbL 3TY aKTUBHOCTb, MHA4Ye OHO He COOTBETCTBYET CBOEMY NpefHa3HavYeHuno,



BC/NIe4CTBME Yero rocyapcTBeHHasa BNacTb yTpavymBaeT NeruTuMHbIN xapakrtep. [12.C.8]

FocynapcTBo, nanee, obecnedynBaeT oxpaHy NpaBa U rocnoACTBYHOLLMX NPaBOBbIX
OTHOLIEeHWN. FocyaapCcTBEHHOE NPUHYXXKAEHME ABISIETCS MOCTOSAHHO CYLLECTBYOLLEN
rapaHTVen, KOTOPOM NOAKPENNAeTCa NpaBo. 3a HUM BCerna CTOST CUla, aBToOpUTeT
rocynapcTBa. Y)Ke cama yrposa rocyjapCTBEHHOr0 NPUHYXXAEHWS OXPaHAET npaBo. Tem
CaMbIM YMPO4YMBAETCH NMPaBOMNMOPsA0K, CO3[AETCS PeXXnM HanbosbLuero
61aronpuATCTBOBAHNSA ONA KOHCTPYKTUBHbIX AEACTBUI COLIMAIbHbIX CYyObEKTOB.
[13.C.45]

FocynapcTBO, CriefoBaTesIbHO, CMOCObCTBYET pacrnpoCTpPaHEHMIO NpaBa B COLMasIbHOM
NPOCTpPaHCTBE, OHO 06A3bIBaeT Y4aCTHUKOB 06LLLECTBEHHbIX OTHOLIEHU OENCTBOBATL MO
nMpaBy, NCKJIlOYaTb MPOTUBOMPaBHbIe NOAX0Abl B AOCTMXXEHNN 06LeCcTBEHHO 3HAYMMbIX
pe3ynbTaToB [8, €.89].

HecomMHeHHO, 06bEKTUBHO CyLLECTBYET Npeaenbl BO34ENCTBUSA rocyaapCcTBa Ha Npaso.
N, npexxae Bcero 31o 06ycnoBAEHO perynsaTUBHbLIM NOTEHLMANOM CaMOro rnpasa,
BO3MOXXHOCTSAMU rocygapcTBa, ero CTpyKTyp obecneynTb gencTBUE npaBa B AaHHbIX
COLMANIbHO-9KOHOMUYECKUX N NOJINTUYECKUX YCNOBUAX. [OCYAapCTBO HE MOXKET TaKxe
MCNOsIb30BaTb NMPaBo B MPOTUBOPEYNN C €ro UCTUHHBLIM Ha3Ha4YeHneM. Ba>kHa no aTon
NnpUYnHe Hay4yHO oboCcHOBaHHas, 3 PEKTUBHAA tOpnanyYeckas NoJaMTUKa rocyaapcTea,
nossosifloLLan Hanbonee paymoHasbHO U B UHTepecax obLiecTBa NCNOJIb30BaTb
rMpPaBoOBOW MHCTPYMEHTapun.

1.3. Bo3pencreue npasa Ha rocynapctsBo

B cneumnanbHoM nutepaType rnpobneme BAVUSAHUNA NpaBa Ha rocyJapcTBO yaasieHo MaJio
BHUMaHMe. Me)xay TeM rocy4apCTBO HY)X[aeTCs B NpaBe He MeHblle, YeM Nnpaso B
rocyfapcree. 3aBUCUMOCTb FrocygapcTBa OT nNpasa npossnseTcs: 1) BO BHyTpeHHeN
opraHusaunm rocygapctea un 2) B ero geatenbHocTun. [12.C.43]

1. NcTopuyeckunin onbiT AOKA3bIBAET, YTO AJ1S CBOEro CyLLEeCTBOBAHMS FOCy1apCcTBa,
KakK opraHmsauus, Hy>xaaeTcs B npaBe. MpaBo opopMasieT CTPYKTYpy rocyaapcTsa
N perynnpyeTt BHYTPEHHME B3aUMOOTHOLLUEHNS B FOCY1apCTBEHHOM MeXaHun3me,
B3aUMOOTHOLLEHUNS MEXJly ero OCHOBHbIMU 3BeHbAMU. [TocpencTBOM Npasa
3aKpennsTcs opMa rocyaapcTsa, YCTPOMCTBO roCyiapCTBEHHOIO annapaTa,
KOMMEeTEHLUS roCyNapCTBEHHbIX OPraHOB U AO/KHOCTHLIX nnl. MNpaBo co3paeT
topuandeckme rapaHTMn NPOTUB BO3MOXXKHOW y3ypraLuumn BJacTU OOHOWN U3 BETBEN
BnacTu. Taknm obpa3oM, OTHOLLEHNE MexX Oy FoCyAapCTBEHHbIMU CTPYKTYpaMu
noJsly4yatoT NPaBoOBOE peryaMpoBaHmne, NPeBpaLLatoTCs B NpaBooTHoweHus. [6.C.11]



C nomMolLb NpaBa onpenensatnTcs MecTo, posb, PYHKLNM YacTen rocyiapCTBEHHOI 0
MexaHu3Ma, NX B3aumMoaencTeue C ApyrmMmum opraHamMmm n HaceneHmem. Ynopanodmeas
BHYTPW OpraHnU3oBaHHbIe CBA3W rocygapcTBa, NpaBo no3sonseT obecneynTb
paunoHasibHOEe YCTPOWUCTBO CTPYKTYpPbI rocygapcTBa. HopMaTUBHO-IOpMANYECKME aKThbl
NMpaBOyCTaHOBUTEJIbHOIO XxapakTepa (OpMUPYIOT FOCYAapCTBO KakK CUCTEMY C Pa3BUTbLIM
OpraHMYecKuM NocTpoeHneM. Tem caMbiM NMpaBo Co3haeT puanveckmne npennocbisikm
ansa apdekTneHom paboTbl BCEX 3BEHbEB FOCYAapPCTBEHHOM MalwnHbI. [10.C.43]

1. N3BecCcTHbI ABa MeToda, MOCPeACTBOM KOTOPbLIX NOCYyAapCTBO HaBA3bIBAET CBOIO
BOJIIO 0OLLECTBY: METOA HACUINA, MPUCYLWNIA TOTaIMTapHbIM rocyaapcTBaMm, n
LWBUN30BaHHOE ynpaB/ilieHne counanbHbIMM NpoueccaMmn C NOMOLLBLIO NPaBOBOro
WHCTPYMeHTapus. Takon MeToa OpraHNU4YHO MPUCYLL, roCyaapCTBaM C Pa3BUTbIM
ADeMOKpaTU4eckmnm pexxmmoM. CnegoBaTesibHO, COBPEMEHHOE AEeMOKpaTuieckoe
rocynapCTBO HE MOXXET BHE M MOMUMO MpaBa OCYLLECTBAATbL CBOIO AEATE/IbHOCTb.
MNpaBo cocTaBnsAeT HeobXoAMMYO CTOPOHY, aCNeKT, CBONCTBO FOCyAapCTBEHHOM
neaTenbHOCTU. Takoe KavyecTBO NpuUcyLle NpaBy, MOCKOJ/IbKY OHO HE3aMEHNMO KakK
obuie-counanbHbIN PErYAATOP U €ro Ncnosib3oBaHme obycsioBneHo 06 bLEKTUBHLIMU
hakTOpamMn, HAXOAUBLLUVMMUNCS BHE rocyaapcTBa. [paBo HaBA3bIBAa€TCs rocynapCcTBY
B CUJ1ly HEOBXOOMMOCTK, MO3TOMY OHO B MPUHLMMNE HE MOXXET npeHebpeyb NpaBoOBOW
dopmon. N'ocynapcteo 6e3 yuiepba ana obuiectsa HE MOXKET MaHUNYNNPOBaTb
npaBoM nnm oceoboanTb oT Hero [13, c.68].

O606LLEeHHO MOXXHO OTMETUTb PAL HAaNPaBJIEHUI, XapaKTEPU3YIOLLMX OPraHN3YIoLLYO
pPOJb NpaBa B OTHOLUEHUWN K FOCYAapCTBY:

1. MNpaBo BO3OENCTBYET Ha rocyaapCTBO NpU ero B3aMMOOTHOLLUEHMAX C HAaCeNeHnewM,
OTAENIbHOW JIMYHOCTbIO. N0CylapCTBO BO3AEWUCTBYET Ha rpakiaH Yyepes rnpaso U B
rpaHuLax NnpaBoBbiX TpeboBaHW; B CBOIO o4Yepenb, N rpakaaHe BO3AENCTBYIOT Ha
rocynapCTBO C MOMOLLbIO NMpaBa. LleHHOCTb npaBa naMepseTcs rnaBHbIM obpa3om
TeM, B KaKoW Mepe oHOo obecne4ymBaeT n obecnevymsaeT nm BoobLLE FAPMOHUYHOE 1~
MpPOrpeccuBHoOE pasBnUTME JIMYHOCTU U paclumpeHune ee ceoboabl. C 3TON TOYKMK
3peHNS LeHHOCTb NpaBa ecan n obycsioBneHa CBA3bIO C FOCy4apCcTBOM, TO JINLWb B
TOW Mepe, B KAaKOW CaMO roCyAapCTBO NOCTaBMEHO Ha cnyxby. [12.C.65]

2. MpaBo neranmi3yeT rocyaapCTBEHHYIO AeATeNbHOCTb, obecneynsaeT
003BOJIEHHOCTb OXpPaHUTEsNIbHbIX U MPUHYAUTENIbHbLIX Mep rocynapcTBa.
focypapcTBeHHasa neAaTesIbHOCTb MoCpenCcTBOM MNpasBa BBOOUTCSA B CTPOrve pamMkum
topnagnyeckmnx TpebosaHmnm, npmnobpeTtaeT topnagnyeckyto opmy.

3. MNocpencTBoM npaBa onNpenensatTcsa rpaHnLbl 4eAaTeNbHOCTU rocyaapcTBa,
o603Ha4valoTCA Npeaesbl BMelaTebCTBa B YaCTHYIO XKU3Hb FpaXkaaH.



4. lMpaBo 3akpennaseT cneynpmnyeckme NHTepecsbl HauMm N Hapo4HOCTEN U TEM CaMbIM
BO3EeNCTBYEeT Ha rocyfapCTBEHHYIO BJ1IaCTb B €e B3aUMOOTHOLUEeHUAX C HaunaMu 1
Hapo4HOCTAMM.

5. MNMpaBoBasa popmMa obecneymBaeT BOSMOXXHOCTb OCYLLECTB/IEHNS AENCTBEHHOIO
KOHTPOA 3a OeATeNIbHOCTbIo rOCyAapCTBEHHOro annapaTta U TeM CaMbiM co34aeT
lopnagnyeckme rapaHTuUM OTBETCTBEHHOr 0 NoBeaeHns rocygapcTea nepen
HaceneHnem.

6. MNpaBo BbICTYNaeT B COBPEMEHHbIX YC/I0BUAX A3bIKOM 0OLLEeHNS rocyaapCcTBa He
TOJIbKO C HaceseHUeM, HO U C APYrMMuK rocygapcTsaMmu, MMPOBbLIM COOOLLECTBOM B
uenom. [13.C.54]

7. MpaBo (1N TONIBKO OHO) ABNAETCSH OCHOBHbIM CPeACTBOM JiernTuMaLmm
rocyfapCTBEHHOro NpuHy>xaeHus. Npaso onpenenseT oCHOBaHUSA, npeaesbl U
hopMbl rocylapCcTBeHHOro npuHyxaerHusa [9, C.105-106].

NTak, rocynapCTBO Kak CyBepeHHas BJaCcTb HE MOXKEeT CyLeCcTBOBaTb U
PYHKLMNOHMPOBATb BHe NpaBa. KoHUenuusa rocnoacTea npasa (NpaBoBOro rocygapcrsea)
KaK pa3 NCXOAWUT M3 TOro, 4TO NpaBO B MHTepecax JIMYHOCTH, obLlecTBa B LLesIOM
CBAA3blBaeT, orpaHnymBaeT rocygapcTteo. OHO BbICTyNnaeT MOLWHbIM OrpaHnynTenem
rocyfapcTBeHHOro nponseosia. B ykazaHHOM CMbICJ1e MpPaBo BbICTYMaeT Kak cuna,
cnocobHas Nnoa4YMHNTL rocyaapcTeo. Obpa3HO roBops, NpaBo BbICTyMaeT Hag
rocygapcTBOM A8 Toro, 4Tobbl rocnoacTBO He BCTas10 Hag obuwecteom. [19.C.21]

B coBpeMeHHbIX yC/I0BUAX CBA3bIBAOLWAsA POJib NpaBa B OTHOLLUEHUN rocyaapcTBa
ycunusaeTcs. [pn aToM HabnogaeTca criefyoLas 3aKOHOMEPHOCTb: YeM TOYHee NpaBo
oTpakaeT 06beKTUBHbIE MOTPebHOCTK 0bWeCcTBEHHOro pa3BnTus, TeM B 6obLLION Mepe
OHO CBfA3blBaeT rocyapcTBo. AKTUBHOCTb rocyapcTBa B 3TOM C/ly4ae He rnodaBnseTcs.
HanpoTue, oHa pacxonyeTcs pe3ysbTaTUBHO U UCKJIIOYNTESIbHO B MHTepecax obuiecTsa
N OTAESIbHON NIMYHOCTU. ToNbKO Byay4n CBA3@HHbLIM C MPaBOM, FOCYLAapPCTBO MOXET
nencTesoBaTb CBOOOOHO, @ 3HAa4YNT, COOTBETCTBYET CBOEMY UCTOPUYECKOMY
npegHasHavyeHuwo[5, C.95].

BbiBOObI:

Takum obpa3om, rocyfapCTBO 1 NpPaBo - BaXkHenwmne pakTopbl 0bLLecTBEHHON
3BOJIOLUNN, HENPEMEHHbIE CMYTHUKK COBpPEMEHHOro obuiecTsa. lNpaBo, Kak u
rocyfapCTBO, MPUHAONEXUT K YACNY HE TONIbKO Hanbosiee Ba)KHbIX, HO U Hanbonee
CNOXKHbIX 0BLLEeCTBEHHbIX ABJIEHUN.



Hepa3pbiBHas CBA3b rocygapcTBa 1 npasa. be3 npaBa rocy1apCTBO CyLLECTBOBATb He
MoXKeT. MpaBo opuanveckn oopMasieT rocy1apCcTBO U roCyAapCTBEHHYIO B/IaCTb U TEM
CaMbIM feflaeT UX NeruTUMHbIMU, T. €. 3aKOHHbIMU. F0CY4apCTBO OCYLLECTB/SET CBOU
dyHKUMKN B NpaBoBbIX chopMax. MpaBo BBOAUT PYHKLIMOHMPOBAHWE FrocyaapcTBa U
rocyapCTBEHHOW BNACTU B PaMKWN 3aKOHHOCTU, MNOAYNHAET UX KOHKPETHOMY NPaBOBOMY
pexxumy. MNpu Takon NogYMHEHHOCTU rocylapcTBa NpaBy N popMmpyeTcs
AeMoKpaTnyeckoe npaBoBOe rocyAapcTBo.

FnaBsa 2. NMNpobneMbl COOTHOLLEHUA FrocyaapcTea M
npaBsa B coBpeMeHHOM Poccum

2.1. BsamMocBA3b rocypapcrea, npaBa U obwecrTsa Ha
COBpeMeHHOM 3Tane

AHann3npysa NoHATUS «0bLLEeCTBO» N «roCcyAapcTBO», HEOOX0AMMO OTMETUTb, 4TO B
KayecTBe Ba)KHENLMX CMMBOJIOB OHM COMPOBOXKAAOT YENI0OBEYECKYIO LIMBUIN3ALMNIO C
MOMEHTa ee BO3HUKHOBEHUS.

Mopn obLiecTBOM NOHMMaAETCs coeguHeHne naen a8 4OCTUXKEHNA XO3ANCTBEHHbIX,
MOIMTUYECKNX UIIN HAaYYHbIX Lesier, HeaOoCTYMHbIX CM1aM Ka)X4oro B 0TAe/IbHOCTU. B
LUMPOKOM CMbIC/ie AaHHbIK heHOMEH noapa3yMeBaeT COBOKYMHOCTb rpa)kaaH AaHHOW
CTpPaHbl, CBSAI3aHHbIX CONMMOAPHOCTbIO SKOHOMUYECKNX, MOIUTUYECKNX U OYXOBHbIX
MHTepecoB, 4OCTUNraeMbIX M 3aliMLLAEMbIX MYyTEM OOLIMPHON CUCTEMbI OpraHnu3aunn,
CO030B, MOCTOSAHHbIX N BPEMEHHbIX, TEPPUTOPUASIbHBIX 0683aTesNIbHbIX N HE CBA3AHHbIX C
MecToM n ceoboaHbix. [12.C.54]

O6LecTBO €CTb COBOKYMHOCTb MCTOPUYECKUN CNOXKUBLLUMXCA (hOPM COBMECTHOM
0eaTenbHOCTU 1N 0bLEXNTNA Ntoaen, a rocyaapcTBo - 3To ocobas
NOJINTUKOTEPPUTOPUAIbBHAA OpraHm3aumsa NnybamyHom BaacTu C NPUCyLMMU TOJIbKO eMy
ocobbiMn anemMeHTamMn. ObLWECTBO 1 rocyfapCcTBO - MOHATUSA, 6e3yC/I0BHO, He
coBMNapatoLime; NnepBoe 3Ha4YnTeNbHO Wwupe, 6oraye BToporo. Bmecte ¢ Tem
rocynapcTtso, byay4du nopoxxgeHnem obuectsa, obnagaeT onpeneneHHom
CaMOCTOATENIbHOCTbLIO MO OTHOLLEHMUIO K HeMy. [4.C.45]

MoHATUe «0obLLecTBO», pacCMaTPUBaAEMOE B KOHTEKCTe NMpeAcTaB/IieHNn 0 CYLLIHOCTY
rocynapcTBa, NpeanosiaraeT ABa CMbIC/IOBbIX 3HAYEHUS. B LLMPOKOM CMbIC/I€ OHO eCTb



COBOKYMHOCTb KOJIJIEKTUBOB U MHAWBUAOB, BKJIOYAOLWASA B Ka4YecTBe COCTaBHOM YacTu
MOJINTUYECKYIO OpraHn3aunto; B paMKax yY3Koro nogxoaa obLiecTBo OTOXAECTBAAETCA C
Hapo4oM, 06bEeKTOM yrnpaB/ieHYeCKOro BO34eNCTBUA CO CTOPOHbI annapaTa
rocypapcrteeHHon snactu. [13.C.7]

focynapCTBO BO3HMKAET Kak afganTMBHAaA PYHKUMSA cOuMyMa, KaK CpeacTBO BKJIKOYEHUS
Ka>XAoro oTAesbHOro MHANBUAA B COUMasNbHOE Liefioe N Kak OANH U3 MEXaHN3MOB
coumanbHoro otbopa. Ero BO3HMKHOBEHME N Nepexon OT O4HOW CTaAnn pa3BUTUSA K
apyron siBnsieTcs pesysibTaToOM MHHOBALUMOHHON AeATEeNbHOCTU OTAeNbHbIX
CTPYKTYPHbIX e uHNL, counyma. NocyaapcTBO Kak MexXaHuU3M BOCMPOU3BOACTBaA
obuwecTBa npencTasnseT cobonm NPUHATNE NONNTUYHECKUX PELLEHNIN, UMEKOLLNX
Bceobllee 3HaYeHMe. DTanbl 3BOJIOLNN FOCyAapCTBa BblAENAOTCA B COOTBETCTBUN C
3Tamnamu 3BoJitounm YyenoseyecTBa. [18.C.32]

3BECTHO, 4TO 0OLLLECTBO - NpapoAnTesb rOCyNapCTBa, MOCKOJIbKY NocsiegHee ABnseTcs
pe3ysibTaToM 06LEeCTBEHHOrO Pa3BUTUSA, CTAHOBJIEHUS YE€JIOBEYECKOWN LIMBUAN3ALMN.
FocynapcTBO MOXKET ObITh TOJIbKO TaM, rae ecTb 06LecTBo.

B HacTosilee BpeMs Hapsay C TPAAULNOHHBIMK NOAX0AAaMM K UCCEN0BaHMNIO
rocyaapcTBa, OTPa>KaKLWMNMN €ro C/I0XKHOCTb U MHOTOrPaHHOCTb, B OPMANYECKON
nMTepaType Hepeako NCMNOb3YITCA U HETPAANLUMOHHbIE OJ1S OTE€4EeCTBEHHOW HayKK
noaxoAbl. B 3anagHom opncnpyaeHuUnm, HanpuMmep, rocy4apcTBO 3a4acTyio
pacCMaTPMBAETCS HE TOJIbKO KaK MCTOYHMK MpaBa, HO U B Ka4yeCTBe aAMUHNCTPATUBHOIO
opraHa.

AHanorn4HolM obpasom NpencraBnaeTCcss HEKOTOPbIMN aBTOPaMU pa3BUTMeE rocygapcTsa
N B CBA3M C HapacCTaloLWMMM B COBPEMEHHOM MUpeE rnpoLueccamm rnobanmsaumnu.
HapacTaHne gaHHbIX NPOLLECCOB B pa3/IM4HbIX chepax XU3HU obuiecTBa, B 0COBEHHOCTM
B Cthbepe 3KOHOMUKIN, NONNTUKN, NHPOPMATUKKN, TEXHONOIrMK, HEN3BE)XHO BeOeT, No
MHEHWIO pAha aBTOPOB, K U3MEHEHUIO NPUPOLbl N XapaKTepa rocyaapcTsea, K
rnobanmsaumm ero PyHKUUN U NOCTENEHHOMY CHUXXEHUIO ero cyBepeHuTeTa. [9.C.43]

NTak, CNOXXHOCTb U MHOIOorpaHHOCTb rocyaapCTtBa KakK ABJIEHNA N NMOHATUA 06BbEKTUNBHO
O6)/CJ'IOBJ'II/IBGFOT BO3MOXXHOCTb 1 Aa)ke Hen3beXXHOCTb ero MHOIroBapumaHTHOIo
NMOHNMMaHNA N HE MeHee pa3Hoo6pa3Horo ero ToJIKkoBaHuMA.

Taknm o06bpa3oM, HEO4HO3HAYHOCTb BOCMPUATMA FOCYyAapCcTBa - ero naeu,
npencTaBileHNs O HEM, O €ro NMOHATUWU, POJSIN N Ha3HaYeHnn - obycnoBsieHa CaMuUM
BpeMeHeM, B paMKax KOTOPOro OHO BO3HUKAaeT U pa3BMBaETCH, U, clegoBaTesbHO,
YPOBHEM pa3BuTuna obuiecTtsa, eCTeCTBEHHOr0 CO3HaHUA N MbiwneHuns. [20.C.32]



BMecTe ¢ TeM OHa B 3HAYUTENILHOW Mepe npeaonpenensieTcs cybbeKTUBHbIMU
(hakTOpaMun - HEOANHAKOBbLIM BOCAPUSATMEM OOHUX U TEX XKEe roCyAapCTBEHHO-MPaBOBbIX
SIBNIEHWNI pa3HbIMU NIOAbMU, CJIOXKHOCTbI M MHOMOrPaHHOCTbLIO CAaMOro rocyAapCcTBa Kak
siBNeHusi. BaXkHO nMeTb B BUAY, 4TO HEOAHO3HAYHOCTb BOCMPUSATUSA MNOHATUS
rocygapctea 0bycsioBIMBaeTCSA TeM, YTO AaHHbIM TEPMUHOM 06bIYHO 0O BACHAIOTCS
caMble pa3HoobpasHble NpegMeTbl N ABNEHUS.

FocynapcTBO NpeactasnseT cobon hopmy coumnmanbHOM opraHmn3auunn. No mHeHuto B.E.
YupKKnHa, Bblpa)katoLero 4oCTaToO4YHO TPAaAULMOHHYIO /19 COLNaIbHO-MOJIMTUYECKON 1
IOPUANYECKON HAYKN TOYKY 3pEHUS, rOCy[apCTBO eCTb ocobas yHMBepcanbHasa ang
haHHoro obuwecTBa opraHm3sauns, obnagatowas nyban4yHon BnacTbio n
crneynann3npoBaHHbIM annapaToM yrnpassieHns obwecTtBoM. byayym HeOTbEMAEMON
4acTbio obuLecTBa Ha NMPOTAXKEHNN MHOMUX TbiCAYENeTUIN, FOCYy4apCTBO BbINOJIHAET
BCeoObeMnoLmne peryaaTuBHbie YHKLMW MO OTHOLWEHNIO K Hemy. [13.C.65]

Mbl nonaraem uenecoobpasHbIM pacCMOTPEHME FroCyaapCcTBa B LUMPOKOM M Y3KOM
CMbICcNax. B paMkax WMpoKoOro nogxona rocynapcreo TOXAECTBEHHO MOJINTUYECKN
opraHm3oBaHHOMY 06LIECTBY, Y3KUN Noaxon npeanosiaraeT pasrpaHn4yeHmne
rocygapcTtea u obwecTBa. B KayecTBe rocygapcTBa BbICTyMaeT TOJbKO annapaT
ny6anyHoOm BNacTun, NOCpencTBOM KOTOPOro OCyLLeCcTBAsSeTCA NnpuHyxaeHne. ObuwecTtso
B OAHHOM CJly4dae aHaJIorM4yHo Hapoay, NPoXXMBaloLWEMY Ha TEPPUTOPUN CTPaHbI K
noanagatoLwemy non ero vpucaukuuio. lNpm atom opMmpoBaHne CTPYKTYP
rocygapcTBEHHOW BJACTU OCYLWECTBAAETCS Mo pa3/indHbIM CXeMaM: HenocpeaCcTBEHHOr O
M OMocpenoBaHHOIro NpeacTaBnTesIbCTBA; HAa3HAYeHNs; NpeacTaBllieHns KaHaAnoaTypbl
ONs nocsenyowero KoJIeKTUBHOIoO yTeepxaeHus. [18.C.32]

Mpn 3TOM crieundpurnyHeckum NPM3HaKoM rocygapcTBa ABASETCA ero reHepasibHas
dyHKUMA Nno obecnevyeHunto LesoCTHOCTMN, HOpMaabHOro hyHKLUMOHNPOBaHMA obLlecTBa.
CywecTBoBaHMe rocygapcTBa B TaKOM CJlydae AOKa3blBaeTCsa UCTopUYecKn. pyrnmm
C/I0BaMK, CaMo CyLlecTBOBaHMe obulecTBa AOKa3bliBaeT CyLlEeCTBOBaHME rocyaapcTaa.
Mo3ToMy UCTopuYeckme nNpennochblsiku rocygapcrBa cnenyeT uckaTb, Npexae BCero, B
CaMOM BO3HMKHOBeHUM obLiecTBa (r1aBHas Npeanochlsika), B MexaHM3Max nepexona
obuwecTBa OT OQHOI0 COCTOAHUSA K APYrOMY N B XapaKTepUCTUKax BOCNPOM3BOACTBA
obuwiecTBa Ha Ka>kaoM 3Tarne ero pasBmMTusA, KOTOPbIM COOTBETCTBYIOT OCHOBHbIE CTagumn
«3PenocTu» rocyaapcraa.

FfoCynapCTBO - 3TO 0AHOBPEMEHHO (haKT (peasibHO CyLecTByoLLee colmanbHOe
aBneHne) n pukumnsa (BbiIcTpamBaeMas NoCcpenCcTBOM IO MYECKUX YMO3aKJIlOHEHNI
abcTpakTHasa cxema); CybbekT n 06 beKT MOJINTUKO-NPABOBOIr0 BO3AENCTBUSA; S/IEMEHT



MONINTUYECKOW CUCTEeMbI 00LLecTBa U NOIMTNYECKas cucTeMa obulecTsa B LiesioMm. B
3aBMCUMOCTUN OT 06CTOATENLCTB rOCYAAaPCTBO MOXKET PacCMaTPUBATLCH B KaXXA0M U3
nepe4vyunciaeHHbix obpaszos. O4HaKO oToXAeCcTBeHne 06pa30oB B paMKax €4uUHOro
nccnenoBaTeslbCKOro noaxona npeacrasnsercsa HegonycTumbiM, [13.C.65]

PaccMoTpeHune CoOOTHOLEHNA rocygapcTea 1 obwecTsa npeanonaraeT BblaeneHme u
CpaBHeHWe O0OHOMOPSALAKOBbLIX KpUTEpmeB, NOJIOXKEHHbIX B OCHOBaHMUe (hOpMUPOBaHNUS U
PYHKLNOHMPOBaHMSA 0OLLECTBEHHON N rOCyAapCTBEHHOW OpraHn3auni. Ecnm B kavecTse
TaKoro KpuTepusa NPUHATL COIO3HY hopMy 0bonx heHOMEeHOB, TO B 3TOM Clly4yae
rocyfapcCcTBO C/iefyeT paccMaTpmBaTb B KayecTBe NybanYHOro, LeHTpaam3oBaHHOr o,
nepapxm3npoBaHHOro COK3a, CO34aBaeMoro Ha OCHOBaHNM HOPM, NCXOAAWMNX OT
rocyfapCTBEHHOro annapaTa, 04HaKOo NMPUHUMaeMbIX OT UMEHU BCEero coko3a rpakgaH B
uenax goctmxeHmsa obuwero 6nara. [3.C.65]

ObLwecTBO B paMKax NogobHbIX pacCy>XAeHnn npeactaBnseT cobom CNoXXMBLLYIOCS B
npegenax NPoCTPaHCTBEHHOW IOPUCOUKUMK rocyaapcTBa (CTpaHbl) COBOKYMHOCTb
nopen, o0bbeANHEHHbIX HE TOJIbKO MOJIMTUKO-NPaBOBbIMU (MY6NYHBIMUN), HO U APYT UMK
(ceMenHbIMUN, APYXKECKUMU, PESTUTNO3HBIMU, A3bIKOBbIMU, HALMOHAIbHO-3THUYECKUMMU,
3KOHOMUYECKUMUN, KPUMUHAJIbHBIMU 1 T. N.) CBA3AMUN. B OCHOBY B3auMo4enCTBUA OaHHbIX
CTPYKTYPHbIX 2JIEMEHTOB MOJIOXKEHbI MHTEpPECHI, C OCYLLECTBIEHNEM KOTOPbIX
CBA3bIBaETCA PYHKLMOHMUPOBAHNE COOTBETCTBYIOLWLMX COLMAIbHbBIX FPYMM, @ TakXe
XapaKTep pecypcos, 3a CHET KOTOPbIX Ta WK UHAA rpynna peanmsyeTt TOT UIN NHOW
nHTEepec.

B coBpemMeHHOI TpaKkToOBKe NpobaemMbl B3auMOAENCTBUA rocygapcTBa 1 obuiecTsa
MPOC/IEXXNBAOTCA TPU OCHOBHbIE Mo3numn. NepBas naeTt oT erens K TeopeTukam
MpPaBOBOIro rocyaapcTBa, KOTOPOe O0/HKHO obecnedynTb CoNnaapHbie MHTEpPEeChl Nloaen.
BTopas nmeeT B OCHOBE NPUOPUTET UHONBUAYAIbHbLIX Liesien u rpaxaaHckoro obuiectsa
Kak ux cepbl nepen rocyaapcTtBoM. TpeTbs ABASETCA COCTAaBHOM YaCcTbio COBPEMEHHOI 0
KOHCepBaTM3Ma, Npeanosiaratolero akTUBHYIO PEerlaMeHTUPYOLWYO 1
pacnpenennTesibHy poJib roCyaapCcTBa U NMpMMaT naen paBeHcTBa 1 cesoboapbi.
[11.C.43]

HeobxoaMmMo 0oTMETUTb, 4TO B CUY psiAa NMPUYMH BO BTOPOW NosIoBUHE XX B. MPOMCXOaaT
NPUHUMMNaNbHbIE N3MEHEHUSI B COOTHOLLEHUM obulecTBa 1 rocygapcTea. Cpeam aTmx
MPUYNH YCNOXXKHEHME COLIMYMA B LIEJIOM; POCT YUCNA HAaYYHbIX, MPodeccnoHasbHbIX,
CMOPTUBHbIX N NHbIX 06 bEANHEHWI, acCcoUMaLIMA, OpraHu3aLnin, cpeacTB MacCoBOM
NHMOPMaLMN, KOMMYHUKaLIUK, 06pa3yloLLnX B COBOKYNMHOCTUN colep)xaHue obliecTsa.



Opyron Ba>KHbI haKTOP COCTOUT B U3MEHEHUWN COLMaIbHOW PO rocygapcTBa, ero
DYHKLMN B N3MEHSAIOLLEMCA N YCIOXHAOLWEeMCA obuiecTBe. Bce MeHbLUe ocTaeTcsa cgep,
KoTopble NpeacTasnsnm 6ol cobon NCKDYNTENBHYIO KOMNeTeHunto obuiecTsa,
OYNLLLEHHOI O OT roCyAapCTBEHHOrO 371IeMeHTa. Bce 3To cBUAeTeNIbCTBYET O NOCTOSAHHOM
NMPOHMKHOBEHUM rocyapcTBa B cpepy obuiecTtBa n obpaTHO, BC/IeACTBUE Yero oTAeNnTb
PYHKUMKN rocygapcTBa OT PyHKUKUA obuiecTBa HepeasbHo. [7.C.31]

NcTopusa cBuaoeTenbCTBYET O TOM, YTO, ABASISICb YaCTblo obLLecTBa, rocyaapCcTBO, Kak
npaBnao, CTPEMUTCS PacLLMPUTb CBOE BAINSIHWE Ha HEro, Npu4eM 4acTo He
nnéepanbHbIMN METOAAMU, @ NYTEM OOCTAaTOYHO XKECTKOro BMellaTeIbCTBa B AeNa
obuiecTBa. 3TO NPOUCXOANT HEe TOJIbKO MO CYyOBEKTMBHOMY XKETaHUO U CTPEMJIEHMIO
CTOSIWNX Y BNACTW CUJI, HO U MO NMPpUYnHaM o6 bEKTMBHOIO XxapakTepa. lNMporpeccnsHoe
pa3BuTMe obllecTBa BeAET K YCJIOXKHEHUIO SIKOHOMUYECKNX, NOIMTUYECKUX, COLINAaNbHbIX
OTHOLLEHNIN. 3HaYeHMeE rpa)kaaHCcKoro obLecTBa COCTOUT Npexxae BCero B ToM, 4Tobbl
He OoNyCTUTb TakKoe nepepacTaHne, KOHTPOJMPOBATb TEHAEHLUNN rOCYyAapPCTBEHHOIO
pa3BnTUA. Takol KOHTPOb Heobxoamm, 6onee Toro, oH A0/XKeH BblTb MOCTOSIHHbIM.
[4.C.76]

Mpn3HaBad, 4TO roCcy4apCcTBO PeryanpyeTt B TOM UaM MHOM ob6beMe 1 pa3inyHbIMUA
cnocobamm NpakTMHECKN BCE OCHOBHbIE CErMeHTbl 0bLecTBa, BaXXHO He BrnagaTb B
Yype3MepHbIN 3TaTu3M. YpeaMmepHoe BMeLaTeNbCTBO rocygapcTBa CTeCcHAeT
ecTecTBeHHOoe pa3BuTue obuiecTBa, BegeT K ero ctarHaumm n kpaxy. ObuiecTtso - ocobas
CJ/IOXKHO OpraHn3oBaHHasa cucTtemMa, a TakuMm cMcteMam C No3ULUN CUHEPTreTUKN HeNb34
HaBsA3bIBaTb NYTU N CNocobbl pa3BuTUA. YnpassieHne MMn HeoCTaTO4YHO aHaNM3NpoBaTh
C TOYKWN 3peHnNs KNbepHeTKN Kak Bo3aencTeme cybbekTa Ha 06BbeKT C Lenbio
npueBefeHns nocnengHero B 3afgaHHoe coctosHmne. Cama nagesa NnpuHyaAnTeNIbHOro, To eCTb
BOMPEKM 3aJI0XKEHHbIM B CJIOXKHbIX CUCTEMaX 06 bEKTUBHLIM 3aKOHOMEPHOCTSAM,
yrnpaBieHUsA MOXKEeT CTaTb TOPMO30OM Ha NyTu nx passntus. [2.C.5]

CBA3yloLLEN CMN0M UNMBMAN30BaAHHOIO obuiecTBa Ha3biBas rocyfapcTeo @. SHrensc,
nobaBnss, 4To He rocyfapcTBoM 00yCnoOBAMBAETCA N ONpeaensaeTcs rpa>aaHckoe
obuwiecTBO, a rpakaaHCcKmMM obLwecTBOM 00yCNOBMBAETCA U onpenensaeTcs rocynapcTso.
[23.C.43]

OTMeTuM, 4TO B yCI0BNAX AHTUYHOCTU 3aKNlaAblBalOTCA UAENHO-TeopeTnyeckmne
npeanocblIKN ABYX OCHOBHbIX HarpaBJieHU B pacCMOTPEHUN NpobaieMbl COOTHOLWEHUSA
obwecTBa n rocypapcrea. B pamkax nepBoro rocyjapCcTBO pacCMaTpUBaETCA Kak OpraH,
HeobxoAMMbIN 00LWEeCTBY ANA 3aWnNTbl CyObEeKTUBHBIX MpaB 1 cBOOOA IMYHOCTN,
KoTopbiMM 06nafatoT ero psaaoBbie YieHbl, B paMKax BTOPOro HanpaB/eHns rocyjapcTBo



XapaKTepunsyeTca Kak MeXaHN3M OrpaHN4YeHna nHOomnBmMayaJbHbIX BOJ1IEN3bSAB/IEHUN
CUNON 3aKOHa, npmnyem orpaHny4eHms He Bcera HoCAT CI'IpaBe,D,J'II/IBbIVI C TOYKM 3peHNA
COOTBETCTBUA MPaBOBbIM Aea/laM XapaKTep.

B Poccuum B XVIII-XIX BB. CNOXWNIOCb OCTOPOXKHOE N fa)Ke KPpUTN4YeCKoe OTHOLEHNE K
nnbepanbHOMYy HanpasJ/ieHUIO B Pa3BUTUUN MOJIMTUKO-NPABOBOW TEOPUU U MPaKTUKMU.
Poccmnmnckue opmncTbl NponoBefoBas i HAAKNACCOBbIN XapaKTep BEPXOBHOM BJACTH,
BOMJIOLLAOWEN eAUHCTBO CTPaHbl, AeNlan akUeHT Ha HeobxoANnMOCTN NPOYHOW BNaCTH,
noAvYepKMBaan BaXKHOCTb cobnogeHnsa nopsaaka B ctpaHe. [17.C.76]

OTMeTunM, 4TO C Havana XIX B. 1 40 HacToALWero BpemMmeHn HabngatoTca aBe
MPOTMBOMNONOXKHbIE JINHUN PA3BUTUSA TEOPETUYECKON Napagnrmbl «obL,ecTBo-
rocynapcteo». OfHa U3 HUX ONMpaeTCa Ha repMaHCKY0 KYyJIbTYPHYIO Tpaauyuio,
nocturasa KynbMuHauum y KanTta, Nerensa n Mapkca. [24.C.61]

DKOHOMMYECKME OCHOBbI PYHKLMOHMPOBaHNA obuecTBa 1 CBA3aHHbIE C HUM
nonnTuyeckmne ocobeHHocTn BbIn nccnepgosaHbl K. Mapkcom. B npeancnosun «K
KPUTUKE MONTUYECKON SKOHOMUUN>» YHEHbIN MPUXOANT K BbiIBOOY O TOM, 4TO
HaOCTPOEYHbIE ABNIEHUSA KOPEHATCH B MaTepMaibHbIX OTHOLWIEHUAX, N 4HTO aHaTOMUIO
obwiecTBa cnenyeT UCKaTb B NOJINTUYECKOWN SKOHOMUN. [IaHHbIN Nogxon
XapaKTepusyeTcs NpuMaToOM MOJIMTUYECKOro rocygapcTBa, BaXXHOCTbIO
MHCTUTYLUMOHANIbHOIO Nopsaaka, KONNeKTUBUCTCKON opneHTaunen. AKLUEeHT CTaBUTCS Ha
nonnTuUYecKoe pelleHne obLecTBEHHbLIX BOMPOCOB, TO eCTb PELUeHNe NX rocyaapCTBOM.

CnepnyeTt 3aMeTUTb, 4TO 3Ta IMHUA NOsy4Yuna CBoe fasibHenllee pa3BuTme B couman-
OEeMOKpaTU4eCKon Tpaanumm, CoriacHoO KOTopon rpa>kgaHckoe obLecTBo npm3HaeTcs
CepauUeBNHON BCEN NOJIMTUKKN, Pa3BUBAETCA CTPEMJIEHNE K CNPaBeAJ/INBOCTU, PAaBEHCTBY.
FoCynapCTBO C €ro BJAACTHbIMUN OTHOLUEHNAMM O0J/IXXKHO Y4aCcTBOBaTb B obecnevyeHnn
PYHKLMOHNPOBAHUSA FPaXXAAaHCKUX MHCTUTYTOB, 4TObObI FrapaHTUPOBaTb NX
OeMOKpaTu4ecKoe yrnpassieHne, CAep>XXNBas PbIHOK, CTPEMSALLMNCS K NOrJIOWEHUIO 1
paspyLleHunto BCero, 4To HECOBMECTUMO C ero JIOrMKown npmbbinn. 3ToT noaxon
oTBepraeT nnbepasbHYO NOe rocygapCcTBa - HOYHOI0 CTOPOXXKa U NOOYEPKUBAET, 4YTO
rocyapcTBO O0/MHKHO BbITb AEMOKPATUYECKUM U coumanbHbiM. [20.C.67]

HeobxoanmMo noavyepKHYTh, 4TO ANCKYCCUM O COOTHOLLIEHUM rocyAapcTBa 1 obuiecTea
NPOOOJ/IKATCA U CerofiHa. Tak, LUMPOKOE pacnpocTpaHeHme nosyyunsia Teopus
nJlopasn3mMa, CoOrjlacHO KOTOPO OCHOBHAs 3aa4a COBPEMEHHOr0 Je€MOKPATUYECKOro
rocyaapcTBa - AOCTUXKeHNEe obLlerpa)1aHCKOro KOHCEHCYyca NyTeM yyeTa u
KOOPANHALMN MHOXKECTBA MHTEPECOB HAaCeJIeHUs, CHATUE NN CMSArYeHne



NMPOTUBOPEYUNIA, MOUCK COrnacuns, HarnpaBJsiEHHbIE HA UHTErpmnpoBaHue obLecTsa.
foCynapCTBO NpU 3TOM BOCMPUHMMAETCA Kak coobuiecTBo cBOOOAHBIX MHANBNOOB,
obbegnHALWNXCSA Ha COIMAAPHON OCHOBE A5 YCTAHOBJIEHUSA KOHTPONA Hak
rocypapcteoM. [10.C.45]

Ob6obuwasn n3noxeHHoe, Heo6xo0AMMO OTMETUTL, YTO 0OLLECTBO MEPBMUYHO MO OTHOLLUEHUIO
K rocygapcTBy. [0CyaapCTBO B COBPEMEHHOM MOHUMAHNN HE MOXET bbITb
OTOXOECTBJIEHO C annapaToM rocyaapCcTBEHHOW BNacTu U HaceneHunem. Obpas
rocynapcTtBa uenecoobpa3Ho pacCcMaTpuBaTb B KOHTEKCTE LUMPOKOro U Y3KOro
noaxonos. [25.C.43]

2.2. NepcneKkTuBbl pa3BUTUA B3aUMOOEUCTBUSA
rocypapcrea, npasa u obwiecrtBa

NoenHo-TeopeTnyeckmne nNpoTuBopedns mexxny obLiecTBoM 1 rocyaapCcTBOM HOCAT
06BEKTUBHbI XapaKTep U KOPEHATCA B CYLLUHOCTHbIX Pa3inymsax nyo6anYHbIX N YaCcTHbIX
nHTepecos. CoBpeMeHHOEe rocy1apCTBO He B COCTOSIHUM 3(p(HEKTUBHO peann3oBaTb CBOU
byHKUMN 63 aKTUBHOIO y4acTns 06LLEeCTBEHHOCTU, CO CTOPOHbI KOTOPOW O0JIXKEH
OCYLLLECTBNATLCSA MOCTOSHHbIA KOHTPO/b.

OnTMMasnbHON ABNSAETCA CUCTEMa B3auMOOEeNCTBUS obuiecTBa U rocyaapcTBa, B paMKax
KOTOPOM rocyfapCTBEHHbLIN MexaHU3M obecneymBaeT obLecTBy He3bIb1eMOCTb NpaB U
cBobon, nocnegHee NpoHUKaeT B chepy AeATEeNbHOCTU rocynapCcTBa, Y4acTByS B
dhopMmnpoBaHNM NyBANYHBIX MHCTUTYTOB U KOHTPOJIE Had UX OEATENIbHOCTbIO.

ObLwen3BecTHO, 4TO roCyAapCcTBO N NPaBO BbICTYNaOT 6AM3kKnMu nHctutytTamm. C.C.
Anekcees [l]cnpaBensiIMBO NULIET, 4TO «KMMEHHO rOCYyA4apCTBO NpuaaeT onpeneneHHbIM
obLwmmM NpaBuaaM 3HavYeHne pnamn4ecknx HopM. OHO »Ke CBOeN MOLLbIO, aBTOPUTETOM,
NPUHYOUTEeNnbHOM cnnom obecneymsaeT 4eENCTBME HOPM MNpaBa, peasibHOe NpoBeaeHmne
NX B XXN3Hb, NpeBpaLleHne lopnanyeckn ONKHOro B peasibHbli MPaBONOPSA0K».

O6o6Liast OCHOBHblE NOAXOAblI K BOMPOCY O COOTHOLIEHMM rocygapcTBa 1 npasa, C.A.
KomMapoB oTMeYaeT, 4TO «rocy4apCTBO eCTb Ta JOpMa, B KOTOPOW OCYLLECTBAAIOTCA KakK
obwmre, Tak N YaCTHbIE MHTEPECHI 1 B KOTOPON BCe rpa>kaaHCKoe obLecTBoO A4aHHOW
3MOXN HAaXOAUT CBOE COCPenoTOYEeHNEe, MO3TOMY BCe obLime yCTaHOBEHUS
onocpeayTCs rocyaapCcTBOM, NOJSyHaloT NoanTuYeckyto popmy. OTCroaa BO3HUKAET
BUAMMOCTb CaMOCTOATE/IbHOCTU, HE3aBUCUMOCTK npasa». [18.C.4]



NMonaraem, 4TO aHa/IM3 TaKUX 3aBUCUMOCTEN MMEET NMPUHLUNNMNANbLHOE 3HaYeHne ans
cylwiecTBylouwen counanbHon npakTukuy. [22.C.60]

B3anMocCBS3b FocyAapCTBa U NpaBa NPOSBJSETCA B TOM, YTO OHU HE MOryT
cylwiectBoBaTb Apyr 6e3 apyra. FlocynapcTBo ynopsiaodymBaeT obLiecTBeHHbIe
OTHOLLEHNA Yepes NpaBo, yCTaHaBNAMBAET 06LeCTBEHHbI NOPSO0K, UCMOMb3yeT
neranbHyo opMy A5 3aLUThl JINYHBLIX U OPYTUX UHTEPECOB.

B3anmopnencteme Poccnnckoro rocyaapcTea 1 NpaBa npeacTtasnseT cobom NOCTOAHHbIN
N MHOroacneKTHbIN npouecc. FocyaapcTBO NPUHMMaET yYacTue B NPaBOTBOPYECKOM
DeATeNIbHOCTU, YYNTbIBasA BONEN3bABIEHMNE HaceneHns nnm ero 6oabWINHCTBaA B BUAE
Pa3/INYHbIX HOPMATUBHbLIX aKTOB, NPU HEO6XOAMMOCTM peann3yeT UX rocyaapCTBEHHbIM
npuHy>XxaeHunem. [25.C.23]

[MpaBo ohopMafeT rocyaapcTBO C NOMOLLbLIO OPUANYECKUX HOPM, YCTaHaB/IMBaeT
CUCTEMY roCylapCTBEHHbIX OPraHOB, UX MOJIHOMO4YUS, Npeaesbl 4eaTe/IbHOCTU BETBEN
BfacTn, obecne4ymBaeT npasa, cBo60Obl N 3aKOHHbIE NHTEPECHI Fpa>kaaH.

Takum obpa3om, B coBpeMeHHoN Poccum obbeanHsoLas posb NpaBa B OTHOLLEHUN
rocynapcTBa ycunmaeTcs. OQHOBPEMEHHO NPOC/eXnBaeTca cieaytollan
3aKOHOMEPHOCTb: YeM pefibed)Hee, TOYHee NpaBo peryampyeT noTpebHocTu 1 pa3BuTune
rpa)kgaHckoro obuiecTBa, TemM 60JiblUe OHO CBA3bIBAET rOCyAapCcTBO. Mpu 3TOM
aKTMBHOCTb roCyapCcTBa UCMOJIb3yeTCs B MHTEpecax KaXkaon IMYHOCTM 1 coLlnyma B
LeJsioM.

3aKJn4yeHue

foCcynapCTBO 1 NPaBo - Hepa3gesnmble ApYyr OT Apyra noHATUA. [o3TOMy BO3HUKAIOT
npobsieMbl 0 COOTHOLLIEHNU 3TUX TEPMUHOB N NOHATUN. COOTHOLLEHME rocyaapcTBa U
npasa, n3naraeTcs Kak OTHOLEeHMe B3auMHOW 3aBUCUMOCTU N NPUBOONTCA K TOMY:
3aBUCUT 1M rOoCyapCcTBO OT Npasa, Win NpaBo OT rocyfapcTsa. dTa npobnemMa asnseTcs
OOHOM 13 3Ha4YMMbIX NpobnemM CoBpeMeHHON IPUANYECKON HAYKN N NPaBOBOW MOJANTUKN.
N nosTomy pewnnn BbiCKa3aTb CBOe MHeHUe no faHHou Teme. OaHaKo O1s Ha4vana,
HY>XHO pa3obpaTbCs C TEPMUHOIOITNEN STUX NOHATURA.

FoCcynapCcTBO - 3TO BAACTHO-MOJIMTUYECKAs opraHn3aumnsa obuiectsa, obrnagatouias
rocyapCTBEHHbIM CYBEPEHMTETOM, CrelmanbHbIM annapaToM yrpaBieHns un



MPUHY>XXOEHUNS, rOCYy0apCTBEHHOM Ka3Hbl M YCTaHaB/MBAOWMW NMPaBoBOMN NOPSAAOK Ha
onpeneneHHon Tepputopun [1, c. 62]. CMbICA LOPUANYECKOrO MOHNUMaHUA NpaBa
Bblpa>XeH TaK: MpaBo - COUMNaNbHbIA MHCTUTYT, UMEKOLL NI CBOKO COBCTBEHHYIO Npupoay
[2, c. 70]. B oTAn4me oT rocynapcTBa, NpaBo obnagaeT COBOKYMNMHOCTbIO
obuweobsazaTesnibHbIX HOPM, YCTAHOBJIEHHbIX NN CAHKLLMOHUPOBAHHbLIX MOCYAAapPCTBOM U
obecne4ymBaeMblix ero NPUHyaNTENbHON CUIon. N3 3TOoro crienyeT, 4TO NpaBoO HE MOXKET
cywecTtBoBaTb 6e3 rocygapcTBa, a rocyaapcTeo 6e3 npaBa, U B 3TOM »Ke 3aKJilo4aeTCs
NX CBA3b Mexxay cobon.

Mpwn n3yyeHnn gaHHonm npobnemsl JI.A. Mopo30oBa BbliAenseT NaTb NOAX0A0B, KOTOPbIE
06bIYHO YNOMMHAKOTCA B Ka4eCTBe 3HAYUMbIX AN cMCTeMaTU3aUUn U ONMCaHNA 3TUX
asneHun [1, c. 202].

MepBbI MoAX04 3TaTUCTCKMA. B ocHOoBe AaHHOro noaxona rocynapcTBO SABASETCS
rNaBHbIM NHCTUTYTOM obuiecTBa. MNpaBo )Xe HaxoAUTCS B NOAYNHEHHOM roCyAapCTBY
OTHOLUEeHWNN, NMpuBoaAMNTCA B BUAe aTpmbyTa rocynapcTBa, 064a3aTeNbHOro NpUIoXKEHNA K
rocyfapCTBEHHOW BNacTu. icxoas w3 3Toro nogxona, rocyfapcTBO HE B3aUMOOENCTBYET
C NpaBOM, a YCTaHaB/INBaeT MEXAY HMMU NPaBO, KOTOPOE CYUTaeTCcsa HeobXoanMbIM U~
HY>XHbIM 018 roCyAapCTBa.

BTopoi noaxon BbipaboTasnicst Ha OCHOBE €CTECTBEHHO - MPaBOBbIX BO33PEHUN. B HEM
roCcy4apCTBO 3aBUCUT OT MpaBa, TaK Kak rocygapCTBO BO3HMKAET B Lesisax obecneynTb
AEeNCTBUS NpaBa Kak CUCTEMY HOPMATUBHOMO peryanpoBaHus. Takaa nHTeprnpeTauus
npo6s1eM COOTHOLLEHNSA rocyAapCcTBa U NpaBa SABASETCS LLeHTPOM A9 YTBEP)XAEHUSA
BEPXOBEHCTBaA Nnpasga.

TpeTuit noaxon - AyanaucTUYecKuin. FocynapcTBo 1 MpaBo, B3aWMHO AOMOJHAT APYr
Apyra. FocygapcTBO He MOXXET CyLlecTBoBaTh 6e3 npasa, npaso 6e3 rocynapctea. OHM
BMeCTe A0CTUraloT COBMECTHOro pe3y/ibTaTa, B KOTOPOM 3auHTepecoBaHo obLLecTBo.

l'|eTBepTI:>II‘/'I noaxon NMeHyeTCcsqa Kak MNO3UTUBUCTCKUN. B naHHOM noaxone rocynoapcrtseo
BbloeNdeT CaMoorpaHnieHmnsa, nsagaeT 3akKOoHbl, 1, CJlieoBaTeJIbHO, CaM Xe obs3aH,
NOAYNHATCA 3TUM 3aKOHaM.

MAaTbI Noaxon - nnbepanbHO-AEMOKPATUYECKMA. DTOT NOAXO0A NCXOOMUT U3 CBA3AHHOCTU
rocygapcTBa NpaBoOM.

3 BbllLEe CKA3aHHOro c/iegyeT, YTO MOHSATUE «TOCYyAAapCTBO» Heslb3s BbiABUTL 6e3
yTOYHeHus. MoHATUSA «npaBo» 6e3 YTOYHEHUS CYyXKAEHUS «FOoCy1apCcTBO». [0BOpPS O
B3aMMOCBS3M FrocyapcTBa OT NMpaBa, HYXKHO CKa3aTb, YTO TaKXXe MMeEeT pa3JInyHbIe



acnekTbl. Bo-nepBbiX, OHa 3aBUCUT OT BHYTPEHHEN opraHu3aunm rocygapcTea, B
KOTOPOW OCYLLEeCTBSETCS CBA3b MeXAy ero oTAaesibHbIMU YacTsamu. [paBo, B CBOKO
oyepenb, opopMsieT CTPYKTYPY U B3aMOLENCTBME MeXY d/IeMeHTaMn MexaHn3Ma
rocynapcTBa, TakXXe OHa CnocobHa perynmpoBaTb OTHOLWEHUS MeXXAy OTOe/IbHbIMU
rocyfapCTBEHHbIMY OpraHaMu, co3faBasi rapaHTUM MPOTUB CKOMJIEHUS
rocyfapCTBEHHON BNlaCTU B O4HOW U3 ee BeTBeW BNacTu, a B hegepaynu -
pasrpaHnYMBaeT NpeaMeThl BeAEHUSA MexXay LEeHTPOM 1 cybbekTamu henepaunm. Bo-
BTOPbIX, B3AaMMOCBS3b roCygapcTBa OT NpaBa OCyLLeCTBASETCA Yyepes
B3aMMOLOMOJIHEHME, KOTOPas XOPOLIO pacKpbiBaeTCs BO BHELUHWUX MPOSBIEHUSAX
rocynapcTtBa, B TOM pOsN, KOTOPYH OHO UrpaeT B 06w ecTBEHHbIX OTHOLIEHUSAX.
[aBneHne NpaBo Ha roCyaapcTBoO ABnseTca Heobxoammon. OHO YETKO NPOABAAETCH B
OTHOLLUEHUWN K HAaCesIeHNI0, pacnpeneneHns npenesbl BO3ENCTBUS roCyAapCTBa Ha
JINYHOCTb, €ro npasa 1 06583aHHOCTK, NPaBOBbIE FApPaHTUN CO CTOPOHbI FOCYAApPCTBa.
PaBHbIM 06pa3oM, NpaBo NpefaeT AedATeNbHOCTU rocyfapCcTBa JierajbHbl XapakTep,
BBOAS €ro 0eATeNbHOCTb B lOpUANYECKME PaMKIN, onpeaensas npenesbi
rocyfapCTBEHHOro BMelaTesibCTBa B YAaCTHYIO XU3Hb, Npeesibl, POPMbl 1 OCHOBaHUS
ONSA MPUMEHEHMNSA roCy4apCTBEHHOr0 NPUHYXAeHns. Ho Hy>XKHO obpaTuTb BHMMaHME Ha
TO, YTO NPaBO B CWJ1€ OFrPaHNYUTb FrOCYAApPCTBO OT cebs, n He AOoNYyCTUTb ero NPon3Boa,
TOJIbKO B TOM CJly4ae ec/qiv cama BnacTb OygeT orpaHMYMBaThCA. YYUTbIBASA CBSA3b MexXay
rocyfapCTBOM M MpaBoOM, c/ieayeT OTMeTUTb, YTO NMPaBO OTHOCUTEJIbHO CaMOCTOATESIbHO
MO OTHOLLUEHMIO K FOCYAAapPCTBY, TakK N HA0BOPOT. HY)KHO MMeTb B BUAY TY MbICJIb, 4TO
3aKOHOOaTesIbCTBO FOCyAapCcTBa He BCerga MoXxeT COOTBETCTBOBATb N0 HEKOTOPLIM
npasuaam npasy. Ho rocyfapcTBeHHas BNacCTb, B OT/IMYME OT NpaBa NPMBOAMTLCS B
BMAe HenocpencTBeHHOM npasoobpa3ytowen n obecnevymsatoLen CUbl, a MPaBo B CBOIO
oyepenb, HeCeT N0 OTHOWEHUIO K TOCYAApCTBY pPOJib OpraHu3aTopa n obecneymsatowmn
nopsaoK.

B3anMHasa cBA3b MOHATUA roCyAapCcTBa M NpaBa NPOSABAAETCHA B Pa3HbIX B3aUMHbIX
BANAHMAX. 3yyasa BAMsaHME rocygapCcTBa Ha NpaBo, MOXXHO BbISIBUTb C/leayloLliee: 4To,
rocynapcTBo CHab>XaeT OencTBMA NpaBa C MOMOLLbIO OpraHm3aunmn cygebHom n
NCNOJIHUTENbHOWN BNACTUN, HAA30PHOMN N KOHTPOJIbHON AeATEeNbHOCTN BOSHUKHOBEHME
MpPaBoOBOW HOPMbI, MPUBOASA CBOW B/laCTHbIE 0COBeHHOCTU B 0OLLe0ba3aTesNbHbIN
XapakTep. [ocygapcTBa BAUASA Ha NpaBo, CO30aeT, U3MEHSAET, peasin3yeT, OXpaHsAeT oT
OWMBOOYHbIX OENCTBUN.

Mo MHeHUI0 H. HeHoBcKoro «lpaBo hopMmnpyeTca npm HenpeMeHHOM y4yacTumn
rocygapcTBa, OHO eCTb HEMOCPeACTBEHHbIV NPOOYKT, pe3ysibTaT rocyaapCTBEHHOMN
neatenbHOCTU» [3, €. 36].



OTxo4sa OT NO3NTUBUCTCKOW KOHUENUUN MOHUMAHUS ﬂp06ﬂeMbI,

O.B. MakapoB BO34eNCTBME rocyaapCTBa Ha NPaBoO CBA3bIBAET C OKa3daHneM cybbekTam
npaBa CoO CTOPOHbI rOCYAapCTBa COAENCTBUA B peann3aunm npas, ceobon n
ob6sa3aHHOCTEN, a TakKXe C JOCTUXKEHUEM MaKCUMasibHOro COMeTaHMsa NPaBOBOWM HOPMBbI,
yCTaHaB/IMBAeEMOW 3aKOHOAATENIbHbLIM MYTEM, U NpaBa Kak NMpoaykKTa noTpebHocTen v
MHTEepecoB HOPMaJiIbHOW YeN0Be4YeCKON aeaTenbHOCTN [4].

B coBpeMeHHOW nuTepaType NpUBOASTCA TPU NPUMEPHbIX MOAEsNEN 0O
B3aMMOOTHOLUEHMAX rOCyAapCcTBa U NpaBa: nepeas ToTaJnTapHas. 3Ta MOAesNb He
nogxoamT ana Poccun, Tak Kak rocy4apcTBO BbIWEe NpaBa U UM He CBSA3aHo. NpaBo
HaXoAMTCSA B 3aBUCMMOCTU OT roCyZlapCTBa; BTopas Moaesb nnbepanbHas, TyT NpaBo
rocroAcCTBYeT Haj rocy1apCcTBOM.

Mo HaweMy MHeHUI0, UMEeHHO TpeTbda Mo4eslb NOYTU ocyllecTBnaemMa, 6anxe K
n|/|6epaan0|7|, n 6onee NnoaxoaAnNT CEroAHALLHUM yCN10BUAM,; TpeTb4d MparMaTmn4eckas,
OaHHbIA NOAXO0A4 MO3BOJIAET BbIABUTb pOJib rocyagapcCcTtBa B obecnevyeHunmn npasa.
focynapcCcTBO 34eCb CBA3aHO C MPaBOM M CO34a€eT ee.

Ncxoas n3 aToro noaxona, MOXXHO OXapaKTepmn3oBaTb €ro r/aBHbie YepThl: pa3inyue;
B3aMMooencTBeue; eanHCTBO.

OCHOBHbIM MPU3HAKOM Pa3NNyuna, ABNAETCSA HECOOTBETCTBME rocynapcTBa 1 Nnpasa,
No3TOMY rocyflapCTBO onpeaenseTca Kak ocobas popMa cyLecTBOBaHMS obLlecTBa, a
NMpaBo - 3TO COBOKYMHOCTb NPaBwnJ1 NoBeaeHuns.

Bo3nencTeune rocyaapcTtea Ha npaBo COCTOMT B TOM, 4TO roCy4apCTBO co3aeT MNpaso.
CnepoBaTeslbHO, MOXKHO CKa3aTb, YTO BAUSHME FrOCYyAapCTBa Ha NpaBa NpoucxoaunT
Hepa3pbIBHO.

EOVHCTBO rocygapcTBa M NMpaBo 3aKJIl04YaeTCs B CXOAHOCTU X NPU3HaKOB, TUNOB. OHNK
Cny>KaT pPerynsaTopoM obuecTBeHHbIX OTHOLUEHUI. B TO )Ke BpeMs 3TN NOHATUS
OCTalOTCA CAaMOCTOATENIbHBIMU U YHUKAJIbHbIMU.

Taknm obpa3oM, MeXay rocyapCTBOM U NMPaBOM CyLLLECTBYET B3aUMOCBSA3b, KOTOpas
paccMaTpuBaEeTCA Kak NpU TEOPETUYECKOM MOHUMaHNW 3TUX NHCTUTYTOB, TakK N B
npouecce AeMOKPaTUYECKMX U3MEHEHNI, KOTOPbIE MPOBOASTCA B CTPAHE, Tak XXe B
rocyfapcTBeHHO-NpaBoBon obnactu. MNMpaso obocobnaeT rocynapCcTBo, B 3aKOHHbIE
topnanyeckme paMmkun. bes aToro NOHMMaHMA HEBO3MOXXHO MNOCTPOUTbL B Poccuum
HacTosLee rpa>KaaHCckoe obuwecTBo, n obecneynTb B HEM CTabUIBHOCTb, MOPSALOK,



3aKOHHOCTb.
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